Pleading Work By The National Brotherhood of Fathers Rights

The National Brotherhood of Fathers Rights can do “expert” pleading work for you. If you feel that certain of our examples fit your case and would like to have something “tailored” to fit your case --- have The Fathers Rights Experts Do Everything for you, specifically according to your instructions. 
Click Here for more information:  CLICK HERE
SCALIA SAYS FATHER DOESN'T KNOW BEST

     A few weeks ago, the Supreme Court produced and directed its own soap opera, an unlikely combination of "Family Feud" and "All in the Family."  To this reviewer, it was a sorry flop.  The only consolation was that it's unlikely to go into reruns.
     The plot was as follows, Michael began an extramarital affair with Carole while Carole was married to Gerald.  Almost three years after the affair began, Victoria was born.  Soon after the baby's birth, a blood test showed a 98.07 percent probability that Michael was the father.

Michael has always proudly admitted paternity.  Carole has stipulated that Michael is the father, and Gerald has never denied that Michael is the father.
     At various times during the first few years of Victoria's life, Carole and Michael lived together; throughout this period, Michael presented himself as the child's father.  But three years after Victoria was born, Carole and Gerald reconciled and began living together permanently.  Carole then cut Michael out of Victoria's life, prohibiting visitation.

     Michael filed a suit seeking to have himself declared the father. With Carole's support, Gerald intervened, invoking a California law that irrebuttably presumes that a child is the offspring of the mother's husband so long as the mother and he is not impotent or sterile.  Only the mother or her husband may try to overcome the statue's presumption of paternity.

     Based on the law's irrebuttable presumption of Gerald's fatherhood, the trial court dismissed Michael's suit.  Michael ultimately appealed to the U.S. Supreme Court claiming that he had been deprived of procedural due process because the California statute had denied him an opportunity to be heard.
     On June 15 in Michael H. v. Gerald D., the Supreme Court upheld the trial court's dismissal.  The patchwork of five opinions is even more convoluted than are the facts, but this much is intelligible:  The plurality opinion allows a state, for the first time in the Court's jurisprudence, to destroy a parent's rights without any showing of

unfitness and without any regard for the child's best interests.
     Since 1972, the Court has decided four cases involving the rights of unwed fathers.  In Stanley v. Illinois, it struck down a law that made children born out of wedlock wards of the state upon the mother's death.  In that case, Stanley had lived with his children for 18 years.   In Quillion v. Walcott (1978), the Court upheld a Georgia law that allowed the mother's husband to adopt the child over the father'sobjection.  The facts of the case saved the stature:  The father had had neither custody of his daughter nor any substantial relationship with her.  The daughter was 12 years old when her mother's husband brought the adoption proceeding, and he had been married to her mother for more than 10 years.
     The following year the distinction between a mere biological tie and an actual father-child relationship became constitutionally significant.  In Caban v. Mohammed, the Court invalidated New York law

that, like Georgia's in Quillion, gave mothers, but not fathers, of children born out of wedlock the power to consent to or prevent the adoption of those children.  The father in Caban had lived with the mother after the child was born and did have a substantial relationship with his child.  In that situation, the Court concluded, New York's distinction between mothers and fathers deprived fathers of equal protection.  Once fathers are meaningfully involved in their children's lives and not merely biologically connected, it is unconstitutional to

treat them differently from mothers.

     Then in 1983, the Court decided Lehr v. Robertson.  It ruled that an unwed father who had not lived with or supported his child did not have a right to prevent the child's adoption by the mother's husband.      The rules established by this quartet of cases are fairly clear: When an unwed father has a significant relationship with his child beyond the mere fact of biology, he has a constitutional right to assert parenthood.  When an unwed father lacks such ties, his rights as a parent are not protected by the Constitution.

'BIZARRE' DEFEAT

     In Michael H., the level and kind of relationship Michael had with Victoria was plainly sufficient to be recognized as substantial by the Supreme Court.  Even more importantly, he had been denied what is

usually the simplest right to secure, the opportunity to be heard.      Michael's defeat is, to put it plainly, bizarre.  Casting aside truth as irrelevant, Justice Antonin Scalia announced the judgment of the Court in an opinion that was joined in full by only two other justices, Chief Justice William Rehnquist and Justice Anthony Kennedy. According to Scalia, because California deems the actual fact of paternity in cases like this to be irrelevant, such matters as procedures and irrebuttable presumptions are also irrelevant.  The question, Scalia said, was not procedural; it was whether Michael had a substantive right to visit Victoria.  Since, according to Scalia's reading of history, society has traditionally protected the nuclear family against claims like Michael's, California could refuse him the the opportunity to prove paternity.
     Justice Sandra Day O'Connor concurred in most of the opinion; Justice John Paul Stevens was the deciding vote and concurred in only the result.
     Stevens' opinion is peculiar, even eccentric:  He rejected completely the reasoning of the majority and agreed completely with the reasoning of the dissent.  However, he concurred in the result because he, and he alone _ all other eight justices differed with him on his reading of California case law _ concluded that California actually

gives fathers the chance to prove their right to be recognized as a child's father.  Justice William Brennan Jr. characterized Stevens' view as "wishful thinking."  Stevens agreed that if Michael actually had been denied a hearing the way the other eight justices found he had, then Michael would have been denied due process of law.
     The four dissenters ruled that Michael was at least entitled to prove that he is the father and that all ancillary issues, including visitation rights and Victoria's best interests, could and should be dealt with separately.  For the dissenters _ and for Stevens as well, thereby making a majority of the Court _ it was wrong to combine into

one question whether Michael should obtain visitation rights and whether he ought to be provided a chance to be heard in the first place.  As Brennan wrote, "it would be strange indeed if, before one could be granted a hearing, one were required to prove that one would prevail on the merits."  The dissent concluded that because Michael had been denied the most basic of all procedural rights _ the opportunity to be heard _he had been denied due process of law.

PROTECTING NUCLEAR FAMILY

     In Michael H., the Court was confronted with two competing sets of claims.  On the one hand were the unwed father's rights.  On the other were the claims of the mother's husband.  Scalia emphasized that

granting the father rights in this case meant denigrating the rights of the husband.  It is not quite clear why this is so, unless one found, as Scalia did, that the issue of whether Michael is the father was inextricably intertwined with the issue of whether he has a right to visit his daughter and otherwise disrupt an intact family relationship.
     The full significance of Michael H. must await future rulings.  One may hope the decision will be limited strictly to its facts and that the rule endorsed by five justices will prevail: that an unmarried man is entitled under the Constitution to the opportunity to prove that he is the father of his child.

More Examples May Be Found in the Fathers Rights Protection System at www.fathershelphotline.com 
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